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l. Issue summary.

Sexual violence and rape in the U.S. military is perpetrated at alarming rates and—as the
Committee against Torture (CAT Committee) recognized in its 2014 concluding observations
on the third to fifth periodic reports of the United States—violates service members’ right to be

free from torture and cruel, inhuman, or degrading treatment.t

Despite recent reforms, the U.S. military continues to systematically fail to impartially
prosecute cases of sexual violence against its service members. Servicewomen and men who
report incidents of sexual violence are denied their right to due process and redress, and are
frequently subjected to retaliation, stigma, and harassment for reporting the abuse to military
authorities. Service members may be discharged as a result of the sexual abuse they suffered,
and may be denied veterans’ benefits as a result. In addition, service members are barred from
seeking civil or constitutional remedies in federal (civilian) courts against the military for its
failure to adequately prevent and address the sexual violence they experienced.

Since the CAT Committee issued its concluding observations in 2014, the situation for military

service members has not substantially improved.? Throughout the fiscal year 2015, there were



6,083 reports of intra-military sexual assault or rape in the U.S. military: a decrease of 1%
since fiscal year 2014.2> The number of reports represents a fraction of actual incidents of
sexual violence in the U.S. military as, according to a study commissioned by the U.S.
Department of Defense (DoD), an estimated 20,300 service members were sexually assaulted
in 2014 (approximately 10,600 men and 9,600 women).* An estimated 86% of victims did not
report the crime, making the actual number of sexual assaults in the U.S. military difficult to
determine.® The number of men and women who experience sexual violence in the U.S.
military is disproportionate relative to the civilian population, and female service members are

disproportionately targeted compared to male service members.®

This submission will focus on the issues surrounding sexual assault in the U.S. military that the
CAT Committee highlighted in its 2014 concluding observations. These issues include: failure
to ensure access to justice, including failure to investigate and prosecute instances of sexual
assault; retaliation against service members for reporting sexual assault; termination of service
members’ careers after sexual assault; and denial of access to veterans’ benefits.” The
submission outlines some relevant legal and policy changes that the United States has
undertaken since 2014 and explains why these changes are not sufficient or adequate to fulfill
the United States’ obligations under the Convention Against Torture (CAT). Finally, the
submission provides recommendations for questions to the United States that the CAT

Committee might consider including in its List of Issues.

Il.  The United States fails to ensure access to justice for service members who
experience sexual violence, including by failing to impartially investigate and

prosecute sexual violence against service members.

Under the military justice system, commanders have historically had broad power to determine
whether to prosecute a claim of sexual violence, which has presented systemic barriers to
survivors’ ability to achieve impartial and meaningful redress. When commanders determine
that there is sufficient evidence of a sexual assault or connected offense that warrants

discipline, the possible actions are—in descending order of severity—preferral of court-martial



charges, nonjudicial punishment, administrative discharge, and other adverse administrative

action.®

In 2014, the CAT Committee recommended that the United States “should increase its efforts
to prevent and eradicate sexual violence in the military by taking effective measures to . . .
[e]nsure prompt, impartial and effective investigations of all allegations of sexual violence.”®
In its one-year follow-up report to the CAT Committee, the United States did not respond to

the CAT Committee’s recommendations regarding sexual violence in the U.S. military.1°

In 2014 and 2015, the U.S. Congress enacted legislative changes to allow procedures for
superior competent authorities to review a commander’s decision not to refer a sexual assault
offense to court martial. Further, commanders may no longer consider the general military

character of the accused when deciding how to dispose of offenses.!

Nevertheless, commanders in the chain of command continue to have the authority to make
initial sexual assault and rape disposition decisions, including initiating a nonjudicial or
administrative punishment for some types of sexual assault.'? And, while commanders can no
longer overturn a conviction for sexual assault, they retain the authority to modify a sentence
pursuant to a pre-trial agreement or if trial counsel recommends reduction of the sentence due

to the accused’s substantial assistance.®

As such, the policy changes adopted in 2014 and 2015 do not adequately address the CAT
Committee’s concerns about “prompt, impartial and effective investigations” of allegations of
military sexual assault, for several reasons:

e Commanders are not impartial. They have personal knowledge of, and working or
personal relationships with, the accused. In some cases, the accused and the victim both
work for the commander making the disposition decision;

e Most commanders are not lawyers and have no substantial legal training or experience
in handling sexual violence cases. Sexual violence cases are complex and involve
complicated rules of evidence, confusing or conflicting witness statements, and severely

traumatized victims. Most commanders have not dealt with enough of these cases to
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render a proper disposition or punishment-related decision. Although commanders can
ask military lawyers for guidance, they may order dispositions contrary to the advice of
legal counsel; and

e Commanders are operationally focused. Many times mission requirements, operational
tempo, training, workups, and deployments can create a situation where commanders are
unable to devote the time and attention needed to render proper disposition or

punishment-related decisions.**

Further, service members are barred from seeking civil or constitutional remedies in federal
courts against the U.S. military for its failure to adequately prevent and address the sexual
violence they experienced. The U.S. Supreme Court has held that servicewomen and men may
not seek a remedy against the government in civilian courts “where the injuries arise out of or
are in the course of activity incident to [military] service.”*® Lower courts have applied this
precedent to dismiss several recent class action cases brought by service members who were
subjected to sexual violence while in the military.® Thus, sexual assault survivors who were
unable to achieve redress through the military system have found themselves once again

denied a meaningful remedy.’

I11.  The United States fails to prevent retaliation against service members who report

sexual violence.

Surveys commissioned by the DoD show that fear of personal or professional retaliation
prevents service members from reporting sexual violence to military authorities.!® This is a
well-founded fear, as DoD studies consistently find that most survivors who report sexual

violence to military authorities suffer retaliation.®

Retaliation against service members who report sexual violence ranges from threats to safety
and life, physical assault, vandalism, and harassment to menial work assignments, “loss of

promotion opportunities, disciplinary action including discharge, and even criminal charges.”?°
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In 2014, the CAT Committee recommended that the United States increase its efforts to
prevent and eradicate sexual assault in the United States military by “[e]nsuring that, in
practice, complainants and witnesses are protected from any acts of retaliation or reprisals,

including intimidation, related to their complain[t] or testimony.”?*

In April 2016, the DoD released the DoD Retaliation Prevention and Response Strategy:
Regarding Sexual Assault and Harassment Reports (the Strategy).?> While it is unclear how
the DoD will implement the Strategy, the Strategy is an important step towards acknowledging
that retaliation occurs against those who report sexual assault and harassment in the military
and that there is a need to improve the way in which the military addresses that retaliation. In
2014, U.S. Congress also adopted legislation that directed the Secretary of Defense to establish
Special Victims’ Counsel (SVC) for victims of sexual assault in the U.S. military.?® These
SVCs can provide support to victims in several ways, including by providing “[l]egal
consultation regarding potential criminal liability of the victim stemming from or in relation to
the circumstances surrounding the alleged sex-related offense and the victim’s right to seek

military defense services.”?*

Nevertheless, these actions do not fully address the retaliation concerns raised by victims of
sexual assault in the U.S. military. As a result, these changes fall short of the United States’
obligations under CAT in the following ways:

e The Strategy does not address the informal professional downgrading of a victim—to,
for example, a less prestigious posting or a post with less responsibility—that
sometimes occurs following a complaint of sexual assault or harassment;

e Service members cannot access non-military courts to adjudicate claims related to
retaliation, even when either the Inspector General’s office—which is charged with
handling reprisal claims—or a commander-directed investigation does not adequately
investigate or pursue retaliation claims; and

e The Strategy does not address or remove the threat of retaliatory charges of often-
minor misconduct brought against victims when they report sexual violence. Reporting
sexual violence can result in criminal charges against the victim or administrative

penalties that can lead to denials of promotions or eventual involuntary discharge,
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which have severe repercussions for a service member’s career both inside and outside
the military.?® As a result, some lawyers and SVCs have advised victims of sexual
assault in the U.S. military to not report sexual violence if they were involved in minor

infractions at the time of the assault.?®

IV. The United States fails to prevent the termination of service members’ military
careers for reporting sexual violence and does not ensure such service members

receive equal access to veterans’ benefits.

As outlined in the previous section, reporting sexual assault sometimes leads to the termination
of servicemen and women’s military careers. Some victims of sexual assault receive an “Other
Than Honorable” discharge from the military for “misconduct” related to the assault, such as
underage drinking or unauthorized leave.?” This discharge categorization denies victims access
to healthcare and other financial and educational assistance, and it may also prevent them from
attaining other employment, particularly inside the federal government.?® Other sexual assault
victims experiencing trauma are discharged for mental health conditions or a “personality

disorder,” impacting their eligibility to receive veterans’ benefits.?®

In 2014, the CAT Committee recommended that the United States “[e]nsure equal access to

disability compensation to veterans who are survivors of military sexual assault.”*

Since that time, the U.S. Congress adopted the National Defense Authorization Act for Fiscal
Year 2015, which directs the secretaries of the military branches to establish confidential
review boards “by which an individual who was the victim of a sex-related offense during
service in the Armed Forces may challenge the terms or characterization of the discharge or
separation of the individual from the Armed Forces on the grounds that the terms or
characterization were adversely affected by the individual being the victim of such an

offense.”®!

It is unclear whether this legislative change has had any positive impact on victims. To date,
only the Army has publicly taken action to acknowledge the need to establish specific
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procedures for victims of sexual assault in these confidential review boards.®> The Navy and
Air Force have both indicated that victims must present credible evidence of their sexual
assault when requesting a change of discharge categorization, such that the burden for
establishing sexual assault during these reviews remains on the victim.®® Additionally, while
the U.S. military insists that there is no discrimination in the granting of veterans’ benefits, the
most recent study available—from the Government Accountability Office in 2014—found that
disability benefit claims for Post-Traumatic Stress Disorder (PTSD) related to sexual violence
are granted at a significantly lower rate than claims based on PTSD not related to sexual

violence.®*

V. Recommended Questions.

Given the continued widespread sexual violence in the U.S. military and the U.S.
Government’s failure to enact and implement policies and legislation that fully address the
shortcomings of the current military justice system, specifically regarding the partiality of
command and barriers for survivors to seek redress, we recommend that the CAT Committee

pose the following questions to the United States in its List of Issues:

I. How does the United States justify the fact that the prosecution rate of
rape/sexual assault allegations is significantly lower in the military justice
system compared to the civilian justice system?

ii. How will the United States ensure impartiality in its investigation, prosecution,
and adjudication of cases involving sexual violence in the U.S. military? How
does the United States ensure redress for victims when military investigations
and prosecutions fail, given that victims are currently unable to access civil or
constitutional remedies in civilian courts? What mechanisms for independent
monitoring have been put in place to oversee the military’s responses to sexual
violence committed in its ranks?

iii. How is the United States ensuring that charges of minor misconduct are not
brought against victims of sexual violence, including as a form of retaliation? In

what ways is the United States addressing complaints about instances where the
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work positions of survivors of sexual assault are informally downgraded, such
that they may have less responsibility or are in less prestigious postings?

iv. How are the new procedures for reviewing the discharge status of victims of
sexual assault operating in all branches of the military, and what percentage of
challenged discharges have been amended in the applicant’s favor since the
adoption of these procedures? Why does the U.S. Department of Veterans
Affairs continue to grant benefits for PTSD related to sexual violence at
significantly lower rates than claims based on PTSD not related to sexual

violence?
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handling of these crimes from the chain of command and staffed solely by Pentagon personnel, elected
to support the status quo and arrived at the conclusion they were designed to reach.” Protect Our
Defenders, Protect Our Defenders Responds to Pentagon’s Sexual Assault Panel Findings that
Support the Status Quo (June 30, 2014), http://www.protectourdefenders.com/press-release-protect-
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Code of Military Justice enshrines due process in the military justice system. Id.
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